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ANALYSIS, CALINDER vs. ETHINGTON

The suit John Calinder Heirs vs. James Ethington provides great insight

into the workings of the Ethington and Callinder families in Henry County

Kentucky during the middle 19th century.  Following is a line by line analysis

of that suit, the numbers (XX.XX) referring (first) to the page, then to the

line number on that page.

We see from the above that James Ethington, son of William and Sarah Ann

(Callender) Ethington was appointed guardian for the Callender children in January, 1839. The children were Cinthiana, who was over the age of 14, and Phillip, Nancy, John W., and Sarah Francis.  It appears that James did not become guardian for

all of the children, because in the final settlement a Morton Callender is

also mentioned.  From his placement in other lists, Morton seems to be the

youngest member of the family.  Birth years can be calculated as follows:



 Cinthiania

abt 1824



 Phillip


abt 1826



 Nancy


abt 1828



 John W.

abt 1830



 Sarah Francis

abt 1832



 Morton

abt 1834


Samuel Ireland was the first administrator of the estate, managing it from 1834 to 1841 (10.51, 11.6).  At that time he turned it over to James, who managed it from 1842 through 1849 (10.8).  Difficulties arose as to the rents collected, and the family sued both James and Mr. Ireland in 1853.  The judge was unable to determine the amount of damages if any, so decreed a settlement based on nominal rents which he charged to James, after offsetting amounts the family owed to him (12.0).

Several facts arise out of the testimony regarding the family.  First, Elizabeth Callender, widow of John, is referred to as (first) Elizabeth (10.45), (second) "Nannie" (9.33), and, after her marriage to William Kephart Mrs. Kephart (9.28).

There is an unsettling similarity between the family of John Callender in Henry County, and the family of Phillip Callender in Owen County.  Phillip, of Owen County died in about 1827 leaving sons John and Morton, and John, of Henry County died in about 1834 also leaving sons named John and Morton. Lucinda is a daughter of Phillip, but the name Lucinda Kephart appears signed to a note from the John Callender children.

In 1848, the children of John Callender sign a note for James Ethington. At that time we see

Harrison Browning
husband of Cynthiana

Lucinda Kephart
relationship unknown

Syinthie T. Browning
Cynthiana Callender, daughter

Sara Callender
Sarah Francis Callender, daughter


The presence of Lucinda Kephart is not understood, and requires more study to determine her relationship to the family.

John Calinder Heirs vs. James Ethington

Notes by Harold D. Ethington

Jun 1992

James Ethington (spelled variously) was the son of William Ethington and Sarah Ann Callender.  He was born in Virginia in 1795, and moved with his parents to Henry County Kentucky in about 1814.  He was well educated, and at his maturity was the family member called on most often to help in legal matters.

The lawsuit John Calinder Heirs vs. James Ethington was found by Harold D. Ethington in box lB during a research trip to the Henry County Kentucky courthouse in Newcastle Kentucky.  It has now been transcribed and made available for research purposes to any who may have an interest in it.  The original spellings have been retained, and the notations [Page xx) refer to the original handwritten pages, photocopies in possession of HDE.

James' mother was Sarah Ann Callender.  Her parents have not yet been identified, but the Ethington family's constant interaction with the Callender family provides many tantalizing clues.  Those points of interaction are summarized as follows:

Callinder – Ethington Interaction

1.  Marriage of William Ethington t to Sarah Ann Callender


This marriage took place in Virginia, most likely in Culpepper County, Spottsylvania County, or perhaps Stafford County around 1794.  No official

reference to the date or place has ever been found, but William did live in

Culpepper County, many family members lived in Spottsylvania County, and Sarah

Ann is supposed to have come from Stafford County.

2.  William Ethington as administrator for Thomas Callinder

Culpepper County Virginia Court Orders Book #4 page 234 for March, 1806 shows William (assumed husband of Sarah Ann Callinder) qualified as administrator for the Thomas Callinder estate.  Thomas Callinder is not identified further, the current thesis being that he is the deceased father of Sarah Ann.

3.  John Ethington - John Callender Land Sale

In April 1804, Culpepper County Virginia, John Ethington sold his interest in his deceased father's estate to John Callender, who "was a young man at that time".  This transaction was witnessed by John Ethington's cousin, William'Ethington who was married to Sarah Ann Callender (see no. 1 above).  A law suit commenced in Owen County Kentucky in 1823 reveals many details about the family, but does not disclose the relationship (if any) between John Callender and Sarah Ann Callender, the wife of William.  This case has been transcribed and is available in printed form.

4. John Callinder a resident of Henry County KY.
Henry County Court Orders Vol 6 pg 4 Nov 1824 show payment of $1.00 to John Callender for services.  John is cited for not listing taxable property (Vol 6 page 104), and is in court Oct 1826 about these taxes (Vol 6 page 135) He files a list of taxable property (5 horses) in Oct 1826 (Vol 6 page 141).In November of 1826 and August of 1827 and again in 1829 John is allowed $1.50 for road work.

5.  Joseph Callender resident of Henry County KY.

Henry County Court Orders Vol 6 page 202 7 May 1827 show Joseph and John Callender marking a road "from Jenkin's Mill to Wallaces Warehouse beginning at Rush Creek, thence up the creek to Joseph Callender's, thence on the road that leads to the mouth of 6 Mile Creek (residence of many Ethingtons).  In August of 1827, Joseph Callender is appointed to patrol the roads and keep order among the slaves.  April 1828 and Feb 1829 Joseph is permitted to keep tavern for 1 year.  He is security for a party in Jan 1846.

6 James Ethington guardian to Cinthiania Callender

Jan 1839 Vol 8 Page 493 Cinthiania Callender, orphan of John Callender dec'd, she being over 14 years of age.. .James Ethington is appointed guardian. James is also appointed guardian (page 494) for Phillip, Nancy, John W., and Sarah Francis Callender, all orphans of John Callender.  Cynthiana married Harrison Browning 24 Feb 1844 Henry County.

7 Philliip and Belinda Callender Family

Owen County Kentucky lies just East of Henry County.  In the year 1827, the will of Phillip Callender is filed in Owen County naming his wife Belinda, and children Emily (married to Shelton), Richard, Polly, Lucinida, America, John, John, and Morton ("which is all my children").  Austin Shelton and Phillip Yancy are security.  Austin's sister, Nancy, is married to Fielding Ethington (half brother to William) in Henry County.  A suit filed in Owen County (Deed book E page 459) states:

... this third day of February 1836 between Austin Shelton and

Emily his wife, Richard Callender and Matilda his wife, and

Columbus Adkins and Matilda his wife, the said Emily, Richard, and

Matilda (wife of said Columbus) being heirs of Philip Callender

dec'd late of Owen County...

Note that "Matilda" must be another name for either Polly, Lucinida, or America Callender.  

8.  James Ethington marriage to Mahala Calender

James Ethington is the full brother of Fielding Ethington, and half brother of William Ethington.  James' third marriage, found in Trimble County Kentucky 16 May 1867 is to Mahala Calender.  The parents of Mahala are not yet known.

9.  Marriage of Louisa Edrington to Phillio Callender
Lawsuit filed in Henry County KY Divisions of Lands 1857 - 1864 filed  Apr1864 states that Louisa Edrington, daughter of Samuel and Nancy Edrington,is married to Phillip Callender.  The relationship of Samuel and Nancy Edrington to the known Henry County KY Ethington family is not yet known.

HENRY COUNTY COURT ORDERS, CALLENDER FAMILY

Entries in the Henry County Kentucky Court Orders regarding the Callender family are as follows:

1.
Dower to Elizabeth Callender  widow of John
Vol 8 page 271 2 Jan 1837 Abram Callander, Samuel Hall, David Barton, William Neal appointed to allot dower to Elizabeth Callender, widow of John Callender.

2.  Settlement with Saml Ireland for John Callender estate

Vol 8 page 421 April 1838 Settlement for Saml Ireland with court for estate of John Callender dec’d.

3.  James Ethington adm report, John Callender Estate
Jan 1840 James is ordered by the court to report as guardian for the Callender children.  Summons is issued for James.  He appears in April, and is fined $4.99 for each ward.  In June he reports sales of property for the heirs.

4.  Remarriage of Elizabeth Callender to Kiohart

Vol 9 page 250  March 1842  On motion of Elizabeth Kiphart, late
Callender and late widow of Jno Callender dec'd, she to be alloted dower from late husbands estate.

5.  "Widow Callender"

Oct 1845 Vol 10 "Widow Callender" mentioned as being on new road.

6.  Sarah Callender Guardian
Feb 1848 Sarah Callender orphan of John Callender dec'd and being over the age of 14 came into court and chose Joseph W. Rewlett guardian.
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John Calinder Heirs
}

aget

}  In Chg

James Eathirington
}

In obedience to an order of the Henry Circuit Court in this cause entered at the last term of said court I gave notice to the parties and they appeared before me on this day 3 Aug 1852 and this complaint introduced the following witnesses and proofs viz.

1. Jacob Smith who being sworn states that he is well acquainted with the farm owned by John Calender at the time of his death that he thinks James Eatherington became the guardian of Calinder children and from this year 1842 up to the time of the appointment of Joseph W. Rowlett as guardian he had and held possession of it.

Witness does not remember that said farm or any part of it has been idle since Eatherington had possession.  He has ten persons working it and the Ridgeways among others.  Witness remembers that he hauled a small stack of oats from the place which his brother bought of Eathirington and which were said to be rents  -  oats.

Witness also bought some corn of Eatherington which was raised on the farm and which was said to be rent corn.  Witness says the fencing became very bad and he thinks that it might have been all repaired and made good by the use of the place one year.  He says there is plenty of timber on the farm.

Upon cross examination by Eatherington witness says that there was a tavern kept near the farm and he thinks that Eathingtons common cause was to advirtise [Page 3) the farm for Rent publicily and offer it to the highest biddir at said tavern every year.  Witness says that when Eatherington got the farm into his possession the fencing was bad.  Witness says that when an old fence is taken down and reset using as many new rails as are needful to put it in good repair that it will remain in repair from four to six years.  Witness says that there is some 50 or sixty acres of cleared land on the farm and by its being kept in good repair and having a proper rotation of crops he thinks it ought to have yielded upon aic. average of $100 a year rent.  At the time Ethington took possession of the land the fencing was bad and the soil thin, it had been cultivated in corn or the     of it for several years.

"I understood that Ethington had made efforts to rent it and failed, that is to rent it publicy, that some of it rented for fifty or sixty cents an acre.  When I say that the land ought to have rented for $100 a year, I mean to say that it would be worth that much had the fencing have been in good repair and the _____ productive.
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2.  J. W. Shockinsey who being sworn says that soon after the rindition

whole of the tract of land which discinded to Calinder heirs for the payment

of some debt he fell in company with James Eatherington the guardian of

Calender children and in a conversation about the sale of the land

Eatherington said it may not worthwhile for anybody to bid [Page 4) for it as

he intended to buy it himself for the children, giving as a reason for not

paying up the debt and permitting the decree to be rindered that the Rowlands

had a claim on the land and if the land were sold that claim would be cut off.

Witness says that he intended to bicome a biddir for the land but did

not because of the statement made by Eathirington.  He understood from

Eatherington in the above named conversation that he had some funds in his

hands belonging to the heirs and that he had also in thim right a claim

against General Ireland but whethir he was the agent of said funds witness

does not remember.  This occured some four or five years ago.

3.  Michael Limaster who being sworn states that he rented some six or seven years ago of James Eatherington two fields part of the Calinder farm, one said to contain about 6 acres and the other about 13 acres.  For these two fields he agreed to give $21.12 or $21.25 with the privilige of making and putting up on the fence a sufficiency of new rails to secure the crop and have an allowance of $1 per hundred for making and putting them up.  He says he made 480 or 580 rails and put them up and he made out his accounts and Eatherington allowed it where witness took in his note.

Witness says he has been familiar acquainted with said farm ever since the death of John Calinder and he thinks that if it had been takin care of as a [Page 5] reasonable man would have taken care of his own farm that it would have been worth $100 per year rent from that period up to the present.  The value of the rails was deducted from the rent, "When I rented the land I bid for it public by penny the highest bidder there were several persons present who lived in the nieghborhood at the time I rented it.  The land was not worth as much then as it had been previously.  It was very much worn.  At the time I rented the land the fences were in bad condition.

4.  Rowland Mobley who being sworn states that about five years ago he rented in connection with Jacob Smith one field part of the Calinder farm for one year from James Eathirington that year was to sow the field in oats and clover for its use and the next year he got another field of about 6 acres and for the two paid Eathirington $20 rent.  He ways that the same year that he sowed said field in oats and clover.  Eathirington had two other fields one of 7 acres and the other six acres put down in oats and clover upon the same tirns.

Witness further says that one Browning about the time above named had the use of one field of about 12 acres for two years.  The dwelling house was in this field with his family.   Witness says that his father John Mobly rented a part of said farm two or three years of Eathirington.  He supposes the quantity about 16 acres.  One year the land was sowed in oats and one [Page 5] year he remembers that the rent he gave was 75 cents per acre.


He also recollects that his father cultivated on once occasion a 12 acres field

but whether the renting was from Ireland or Eatherington he can not say.

Witness says that he does not think said farm or any part of it lay idle any year since he has known it unless it may be one field and he is not sure that lay idle.  It was open one winter and a passway was made through it but it may have been an perhaps was enclosed in the spring and kept in use during the summer.

Witness says that the Browning above named married one of the heirs of John Calinder dec'd.  Witness states that Ethington was in the habit of renting it out to the highest bidder at times Ethington failed to rent out the land publicly and rented the same out privately.

"When my father rented the large field at seventy five cents per acre he was the highest bidder.  The clover sown upon the land was highly necessary. There was a pretty good fence around it after the clover was sown, but the stock was very bad and it was almost impossible to keep them off the land.

Givynn  __ituers states that he rented fifteen acres of the land two years from James Ethington, one year he paid 18.25 the second year 22.50

Richard Hordson sworn states that he rented 17 or 18 acres of this land in one ... [line cut off] [Page 7] and paid a portion of this rent by splitting rails at 1.00 per hundred, and put up about 2400 or fifty rails.

"This field I rented was the same field that John Mobley was in the habit of renting. I consider that I got it low, but it was rented to the highest bidder.  I did not rent the fencing, Mobley placed the rails on top along out the low places to protect my crop as was the ______ between Ethrington  and myself."

Reuben Hudson states that he rented 2 fields of this land for his father.  "Ethrington told me there was about 20 acres in the two fields.  This was in 1846.  Wasn't certain as to price but thinks it was thirty dollars he paid for the rent of the field. the amount paid is correct.Ethington states that his recollection of the amount paid is correct.

William S. Hall sworn states and says that in 1846 or 1847 he rented of Eatherington the two fields rented the preceding year by Hudson supposed to contain some 19 or 20 acres.  And, he was to pay $20 for the rent and was privilged to make and put up as many rails as would be needful to save his crop the same to be deducted out of the rent at $1.00 per hundred.  He says he made upwards of six hundred rails for which he rec'd a deduction in the payment of his rent.  The same field was afterwards put in clover by

Eathorington and often it lay in clover and was broke up and put in corn it brought better corn [Page 8) than it did the year witness cultivated it.

Witness says that this last spring was a year ago one Shryock under the employment of Eatherington as he understands reset about 200 panels of fence along the road putting new rails at bottom and top. This fence along and on that portion of the farm which Eatherington claimed to have purchased.  The fence is not staked and redered but is a tolerably fair fence.  He says that he would have had the place well fenced and put in clover and rented out for razing lightly and by that means have restored the land. 

Witness thinks that such land set in clover would rent at $1.50 per acre for grazing.  He says that the land put in clover by Eatherington was permitted during winter to be thrown out. That is the fencing down, and the grounds much exposed and trampled which he considers improper and which he thinks must thin the clover and lessen the yield for the succeeding year.


Witness says that Eatherington has held and claimed the land which he purchased (part of this Calinder farm) up to the present time and it has been rented out by him.  He does not know however what is the amount of rent which he has received yearly or in the aggregate.  He thinks he has rented it out this year for upwards of $30.

Witness supposes that the fencing was thrown down by the bad stock in the neighborhood and by persons along the road to avoid the mud and passing Eatherington lived some 4 or five miles off.

[Page 9) John Smith who being sworn states and says that he rented of J.

H. Rowlett and James Eatherington a part of the Calinder farm in the years 1849 and 1850.  The portion thus rented lies between the road leading to Razor's ferry and the Drennory Ridge Road.  He gave $30 per year rent and paid $18 per year to Rowlett and $12 per year to Eatherington.  Witness understood that Eatherington was acting for two of the heirs and Rowlett for three of them.

Witness says that Eatherington has claimed that portion of the farm which he purchased under decree and held exclusive possession of it through himself and tinants up to the present time. Witness says that said land lies on the left of the Drennory Ridge Road.  He says that he rented it this year of Eatheringtons and is now in its occupancy.  For that land he gives as rent this year $43 and some cents.  A man by the name of Shryock rented it for 1851 and the price given by him to Eatherington for it was $50.

Witness says that the first year he rented land of Rowlett and Eatherington, Eatherington remarked in his hearing that if the heirs would pay him back his money, they might have the land which he had purchased.  He also said that Eatherington remarked that he had some money belonging to the heirs in his hands but not enough to pay said amount.  A portion of the rent of Shryock was paid in repairing the fencing.  Shryock made about 50 panels of new fence about [Page 10] eight rails high and reset about 300 panels of old fencing putting new rails at bottom and top.

Witness understood from Shryock that he made 1200 new rails which were put in the old fence. For making and putting up new rails the price is $1.00 per hundred and for putting up the old rails 25 cents per hundred.  The reset fence is from 9 to 10 rails high with average nine rails.

Wm. Hull was sworn and says that Shryock rented the land spokin of above by the witness Smith, from Eatherington this was for 1851 and the price was $50.  Part to be paid in repairing the fences.  The same land was rented this year to John Smith for about $43 or ______ all of it for there is about 3 acres of it in rye which is rented by this witness and he is to give Eathington one third of the crop.  This rent Rye he thinks is worth $4.  

 Witness says that Mrs. Kiphart has been in possession of forty acres of land part of the Callinder tract which 40 acres constitutes no part of the land which has been spoken of as the land under the contract of Ireland and Eatherington and rented Out by them.  And, they (Mrs. Kiphart and husband) have been using it and witness rented it of Kiphart and wife in the year 1850.

Witness rented the land between the clay lick and Drennory road from the account of J.W. Rowlett in 1851 and when he was about moving into the house Mrs. Kiphart warned him not (Page 11] to do so as she claimed the land for dower.  Hi paid no attention to her and took possession and still retains it under rent.  She has given witness no further trouble about his claims.


John Kiphart being sworn states.  That he is well acquainted with the land spoken of by the other witnesses.  "I have been living near the land for the last four or five years with the exception of one year, there has been improvements made on the farm.  The improvements consist of making new fencing and repairing the old.  There is a new string of fence made on the land dividing it from my farm.  There is 63 pannels in the fence.  The most of it has ten rails to the pannell, there is twenty pannells of it with nine rails. The fence is about five feet high.  They are new oak rails.  The rails are small.  I would prefer larger rails.  Some persons like small rails and some larger.  I would say it was worth 90 cents per _____ _____ for cutting and splitting up the rails.

That he Ethington told me that he had bought the land for the heirs, and that they should have it if they would pay him back his money.  I would say under all the circumstances that Ethrington had managed the place as well as he could do.  This is excepted to by Complaintant's counsel.  States that he supposes the land is worth twenty dollars an acre upon the usual credits. If the land were in first rate order now it would bring $100 a year a rent, and by good husbandry it might be kept up in as to rent for that sum annually.

There is some of the cleared land not tillable [Page 12] about 5 or 8 acres of it.  When I first noticed the land about ten years ago it would have brought 8 or 10 dollars an acre.  Land was low, and this farm was very poor, made so I suppose by bad husbandry.  The condition of the land as to soil he is better now than it has been for several years.  There are two dwelling houses on the farm, log houses, one house has one room and the other has two. The houses are about 1/4 of a mile apart.


Same Ireland states:  Being first sworn, that he was the administrator of John Calendar deceased.  That in 1841 or about that time he delivered the farm over to James Ethrington as guardian for the infants of John Calindar deceased.  "The land at the time Ethrington took possession of it was in bad condition, in a miserable fix.  In June 1841 I made a settlement with the same Ethrington as guardian of the infants and with John Calendar's widow.  The settlement I have in my possession. It never was recorded.  The settlement was made by E.P. Thomas.  I have been sued by Caleinder heirs and will file the settlement in said suit.  I rented out the land as the agent of the widow,  having been told that widow was entitled to it until the land was divided and     dower alloted.  There is about forty eight acres of cleared land in the tract when I settled with Ethrington.  I paid him nothing.

There were two notes one of 42.00 and the other [Page 13] of $25.00 were taken out of my hands by gainisher to pay the debt owing by John Calender to one Millain Knight.  This statement excepted to by complaintants counsel.
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E. P. Thomas being sworn states that the land at the time Ethington took possession of it was miserable condition.  Also states that his mind is not clear as to who was present at the time a settlement was made as contained in a paper marked and ordered made part of my statement taken in behalf of Samuel Ireland in a suit pending in the Henry Circuit Court in favor of Calenders heirs vs. Ireland.  Gene Ireland was present.  James Ethrington, and I judge the widow of John Calender must have been present.  The paper is not a settlement by commissioners.  It is an agreed case between the parties, a portion of it Ireland owed as agent and a part of it as administrator.  The settlement I believe was full, ample, and complete.  Why it was not signed I do not now recollect.

It was my understanding that the heirs had some interest in the rents as set down in the settlement, but as to the extend of the interest I can't say, of this I may be mistaken, but such is my impression.

The following additional proof was this day taken by one in this case after due motion to the parties concerned.

Samuel Kephart being sworn states that at the time James Ethington delivered up the Callender farm to Barritt, the farm was in bad condition. The fences were out of repair some of the houses had been removed.  Recollects the crib and kitchen were gone and the farm and so _______. [Page 14].

Cross examined by defendant.  States that he does not know when Ethington obtained possession of the farm form Ireland.  Does not recollect the time the farm was delivered upon by Ethington to Rowlett, I heard of Ethington getting the farm and renting, don't know what it rented for nor how long he rented it.  The crib and kitchen that are now gone were built of logs. I don't know how long the kitchen had been built.  The crib was new about the time Calender died.  The logs in both houses I think were not hewn, were just round logs.

The comms R. Lourel states that when he sold the land now in contraversy Ethington who was the purchaser said before and after he purchased the land that he bought it for the heirs provided they would pay him his money back.

The following testimony was taken in behalf of James Ethington at the law office of Webb and Kymas in Newcastle on Tuesday the 8th of Feby 1853.

Isaac Stokely being of lawful age and first ohily [sic) sworn deposes and says upon the interogation of Ethington:
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States that he recollects very well when the Calender farm came into the possession of James Ethington.  The land had been worked severe.  The fencing was actually bad, and it was a difficult matter to keep any kind of stock out. At part of the land Mr. Ethington (vis. 17 acres) offered to rent out twice [Page 15) the highest bidder and failed to rent it. Finally myself and Tws. Miles took it on the thirds.  Put it in corn.  I suppose we raised about an  average four and one half barrells to the acres.  The piece of Corn was the corn right of Wm. Kiphart.  This piece of corn has been idle for 2 years.  The fencing was down very much all around the piece.

Question by Complaintant:  States that he doesn't know. Ques states that he doesn't know whether Ethington continued to rent it as he has not been living near there for five or so years.


_____ Kephart being of lawful age and first sworn deposes and says  That upon an examination of the ______ _______.  A now shown that the same was attached by him and signed by the ____ and is made a part of this...[Page 16] 

We this day 25th Octr 1848 acknowledge to have guardian of the heirs of John Callender dec'd  Rents following:

accounts viz


rent corn in 1845
$
  3.00


rent of place in 1846

22.50


rent of place in 1847

15.00

rent in 1848 balance


by work on the place

00.00


by cash paid by sd. Ethington


to Joel Childs as security


for rent of land by said


Childs in 1845


24.50





$
65.00

Now we are willing and agree and formally bind ourselves that said Jas. Ethington shall have the use and benefit of our interest as one of the heirs of John Callender deceased in and to the lands of John Callender deceased which land is in henry county in state of Kentucky until said Ethington can make of said share the sum of the named sixty five dollars together with a little note extra he holds on us in the name of the heirs of about five dollars given under our hands and seals this 25th Oct 1848.

Harrison Browning [signature]

Lucinda (X) Kephart [her mark)

Spinthie T. Browning [signature)

Sara (X) Callender [her mark)

(Page 17)


The deft Ethington presents a claim of 2.50 paid by him for surveying the land in this case.  The deft Ethington made oath that he paid the same.  Said ______ worked by to which the complt objects he also presents an account of $2.00 marked C which is proven by a struck to he come it. The same was paid by him as guardian for Nancy Calender.  Also claim of $4.00 settlement with comms for Calender heirs as his fee bill of 25 cents paid for said heirs also five dollars to R. Buckley as his fee for said heirs.  Paid as guardian for Sarah Calender 1841 five dollars for schooling. Paid 7.00 in 1846 for schooling same.  In 1847 five dollars for schooling same.  Paid $1.26 clks fees.  The vouchers are filed herewith in papers A.  Also, an account is Nancy Calender for 5.50.  Only 3.50 of which is proved the acct the 3.50 was proven by Aaron Ethington.

On the 8th March 1853 the parties again appeared before the mastin coum and the following testimony was introduced on the part of Callender heirs vs.

John S. Smith was introduced and sworn and states that Wm. Kephart the husband of the widow of Calinder has had and held possession of new and fresh land part of the Calinder farm in good repair and the land allotted to the widow has been rented out by Eatherington this was in bad condition. He cannot say how many years Eatherington has rented it out.  Witness understands that the widow Nanny [Page 18]  as her dower the land above spoken of as having been used by her and her husband which she informed witness she had a deed for to her and her children.  The widow as he learned in a conversation with her on yesterday claims now her dower in the balance of the land.  She said it had been heretofore laid off to her and she intends to have it.

The deposition of E.P. Thomas being sworn in behalf of James Ethrington. Are the children of Calender dec'd prosecuting this suit or is it prosecuted by those who have purchased their interests?  Answ:  I have made an answer to this question upon the interrogation of Saml Ireland in this case which I adopt as the answer hereto.  Question and answer objected to by complts council.

James Ethington the deft files herewith a note executed by John Calinder and James Ethington.  Same sumaree for five dollars 50 cts.  Said note is marked A.

Ethington at the same time made oath that the above note was paid off by him out of his own funds.  That he was the security on the note for Calinder, that he has never been paid the same or any part thereof, and there is no usury in the same  and there is no setoff to the same except the matter as contained in this suit.  And also presented clerks fees amting to $2.82 at [end of writing on page 18].


[Page 19]  The above is all the proof taken by the parties on this suit     the proof shows that the land was rented out by Ethington the guardian from     the years 1842 until Feby 1849 when a portion of it came into the possession of Jospeh Rowlet guardian for infants at the time the land at the time the land came into the possession of Ethington the farm was in very bad repair and the soil improductive during the time it was rented out a portion of the rent was paid in money and a portion in repairs and some times it was rented on the shares giving so much of the crop raised for the rent the proof is of such a charactor as not to enable me to asertain the exact sum or sums of money received for rents nor can I determine the value of the repairs made on the farm.  There is upwards of Forty acres of land (tithable) on the place which was not rented upon an average for more than $1.00 per acre at times the lands or a portion of it was sown in oats and clover and nothing rec'd for rent from all the proof in this case I think the guardian should be charged with $25 per year rent after deducting the value of all repairs.

This for eight years




$200.00

It seems that Ethington for the heirs jointly as

may be seen by the vouchers accompanying

this report





    18.31

balance due$




  191.67

There are five heirs and they are entitled of

this sum to $38.33.  Nancy Callender is

entitled to amount expended for her su

voucher filed$  




   38.33

     5.50

   32.83

 [Page 20]  Settlement had between James Etherington, guardian for the heirs and children of John Callender deceased Elizabeth Callindir widow of John Callender, and Samuel Ireland administrator of said estate and acting fort the widow, said settlement had on the 25 june 1841.

Samuel Ireland to the widow and heirs
   Dr


1834
To rent of farm




$ 48.25


1835
To rent of do





   62.62   1/2


1836
To rent of do





   76.53


1837
To rent of do





   67.90


1838
To rent of do
(all farm)



 100.00


1839
To rent of do





    90.87  1/2


1840
To rent of do





    93.26


1841
To rent of do





    67.25










$606.68


By amt paid John Mobley for repairs
$  94.97


Corn for widow
45.00


By amt for Owen Mobley for repairs
27.25


By cash advanced widow
35.00


By do advanced widow
30.00


By do advanced widow
76.00


By widow at____ at Struck Thomas ___
10.06


___ T. Ireland’s note
72.56


By Ridgway note
25.37


By I Smith do
42.87

153.67 153.67


By amt due S. Ireland as admin


In settlement by comms

180.29



Over
602.24


[Page 21]




606.68


Over
602.24


Expenses in renting and 


Paying out and receiving


Money
25.00

627.24 627.56


Amt due S. Ireland

20.56

Rec'd June 1841 of Saml Ireland admin of John Callender dec'd and as agent for the undersigned  the notes of _____ Owen Mobley and Jacob Smith as above stated (Ridgway's note being due said Ireland he paying the widow and the difference between his note and the $20.56 as due said Ireland and we do hereby agree to the above settlement and confirm the same and acknowledge full satisfaction of all assets either as agent or as admon and allow the accounts of Owen and John Mobley.

[Page 22]

Sarah Callender is entitled to 

38.33

Amount expended for Sarah Callender su voucher

14.00



24.33

Amount due to Browning and wife

38.33

Amount owing guardian by him for rent of 

Land and money loaned see voucher A

65.00

Leaving Browning and wife owing the guardian

26.67

John Callender is intitled to 

38.35

Morton Callender is entitled to 

38.33

From this it appears that the guardian

Is owing Nancy Callender

32.83

Is owing Sarah Callender

24.33

Is owing John Callender

38.33

Is owing Morton Callender

38.33



133.82

One of the A____  viz to Borwning and wife is

Owing the Deft. Ethrington 26.67 

I have made no statement of rents received by Etherington since 1849 when Rowlett and a short time afterwards Etherington purchased a portion of the land was improved and improving when Ethrington bought it.  I would charge him $25 per year rent after deducting improvements from 1848 to 1852


Four years making

100.00


If this is charged to him he will owe 


The heirs as follows:


Sarah Callender

52.83


John Callender

58.33


Morton Callender

58.33




213.82

[Page 23]

Browning and wife would then be owing $6.67 interest of $26.67 cts the two statements I have shich shows the indebtedness of Etherington this way I have made the guardian no allowance but would say that he was intitled to five dollars a year as compensation for his services.

The land purchased by Etherington made the decree which was sold to pay the debts of John Callendr dec’d has been paid by him the money paid by him for the land as follows:

$292.17 paid by Etherington 8 of June 1848

292.17

Interest till Apl 1853 is

56.40

$88.78 paid at mundery in June 1849

88.78

Interest till Apl 1853

15.00




$452.35

All of which is respectfully reported.


Robt. Samuel, ME

The following persons witness for complts claimed attendance fees viz.


Jacob Smith, 1 day

.50


G.W. Schocking, 1 day

.50


M. Liemaster, 1 day

.50


Roland Mobley, 1 day

.50


Reubin Hudson, 1 day

.50


Mr. S. Hall, 1 day

.50


John Smith, 1 day

.50


Wm. Hull, 1 day

.50




$ 4.00



Robt. Samuls ML

End of document.

The Ethington Family Organization 
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