Callendar vs Eatherton

a lawsuit filed in

Owen County Kentucky Circuit Court
April 23, 1823

by
John Callendar

against
John Eatherton

Based on dand contract executed April 13, 1804
in
Culpeper County Virginia
Part A, Start to page 22

First transcriptiorfrom the originaby Bruce Ethington, 1994
Second transcription by David Bragg, 2009

Compiledby
The Ethington Family Organization
Harold Dean Ethington, President
3049 MtJordan Road
Sandy, Utah 84092
(801) 9420918

January, 2009






INTRODUCTION

William Ethington, born about 1748 and of Culpepeu@ty Virginia, executed a long
term lease for land from John Hastie in Culpeper County Virginia in March of Wakam
died in 1798, and four of hison® William®, John, James and Rulferachmade arrangements
for disposal of their landed inheritance. William sold his share to Ruben, and then the two of
them by 1810 had moved to Kent udtikdoublesh&we. donot
John and James, rather than selling their share in a lease, contracted on Friday April 13, 1804 for
the sale of the actual land to their relative John Callendde¥. d on o6t know what har
James, bulohn Ethington then moved to Oaw€ounty, Kentucky, just across the Kentucky
river from his brothers William and Rubfen

Years went by. James Ethington had settiedmattewith John Callandar in a manner
acceptable to Callender, but John Ethington had not. John Ethington diegmncOunty
Februay 21, 1822 and his wife Francis died a few months later, leaving their children orphans.

Justa over a yeaafter the deaths of John and Frarktisington in April of 1823, John
Callendar brought suit agairtbieir orphanechildrenfor the return of his purchase price of the
Culpeper lantl The suit was resolved in November 1823 in favor of John Callendar, who then
forced the da of assets fromstate, angresumably collected his money from thenor
children.

This suit turnednto a complicated and difficult matter for all parties. The money
involved was $140 plus interest for 20 years, but still not more than $300. Looking at values of
the time, this was not an exceptionally large sum of money, and surely the legal tosts of
prol onged suit exceeded the amount <coll ected.
cause so vigorously, especially when he was actually taking assets fromphhachildren of
Johnand Francis.

However difficult this matter must havedyefor the family, it created a wealth of
documents that have illuminated the family movements and actions during thi 1880 time
period, giving us a prolonged look into their lives as they pulled up roots in Virginia and moved

! This William Ethington married Sarah Ann Callender, moved to Henry County Kentucky before 1810 and raised a
|l arge family there. He has |l ong been identified in f
according to family records,wak& o t he f at her of Williaméds Henry Count
testing in 2002 finds that rather, William is the son of William and Caty Ethington of Culpeper County Virginia, and
that his neighbor Fi el di rEthingtos of Spotdylvamid Courttyn\érgimlaon of AJ. 0 |

al
y

2 Notes made by HDE in the records of Agatha Ethington (older sister in this family) and her husband Moses
Washburn, indicate that they were both involved in this land problem with John Calendar, and thatetiorE

may have been acting for 5 of his siblings. | cannot find the original reference for this note at this printing, but will
continue to search for it and included it when founHlDE Jan 2009

% This date may have been determined by the dateiahwie youngest child in the family, Lucy, attained her
majority.



west to Kentucky. Thesdocuments were found by Harold Ethington while on a research trip to
Kentucky, and he recorded the event as follows:

OWEN COUNTY

On Saturday | returned to Henry County to try to find a case that
had been referenced in the court orders between James Ethington,
son of William, and the "Callender heirs", or relatives of his
mother, Sarah Ann Callender. A full day of searching through
dusty records finally revealed the papers in the circuit court files,
just at closing. The circuit clerk was kind enough to stay and make
copies for me of the interesting case, but it still was not the answer
to the J. problem. The next day | plannedjdoto Owen County
which was just East of Henry County across the Kentucky River
and look into another case between the Ethingtons and the
Callenders.

| was surprised and grateful that the courthouse was open on
Sunday. | don't know if that is usual ftrat county, but | felt
fortunate in not having to miss a day of research while waiting for
my Monday departure date.

However, when | saw the condition of the records, | was not so
sure about wanting to work there. The room was small and damp.
There wadittle light, and the records were covered with a peculiar
black dust. I'm sure | was the first to touch them in many years.

I looked for the John Ethington vs. John Callender case for quite
some time in the County Clerk's office with no luck at allfteA
several hours | asked the clerk what he thought, and he suggested
that perhaps it was a circuit court case, which would be found
across the hall. When | stepped into the Circuit Court office, it
looked and felt like a different world. It was cleavell lit, and a
very pleasant lady was sitting behind a desk. | asked to see the
case files, and she took me to a smaller room where things were
neatly arranged. She showed me where the books were, and asked
only that | replace whatever | removed. Thagkher, | turned to
go to work, and she left the room.

Within about a half an hour, | had found the case and was
delighted by what | saw. It was a dispute that originated in 1805
while the family was still in Virginia, so, for the first time we had a
glimpse into their activities there. In addition, the family ancestor,
William, had been called as a witness, and his exact words were
recorded in a deposition. It was most interesting to see his



grammar, and due to the phonetic spelling | could even®gdb
pronounced his words. | felt as if he were in the room with me and

| couldn't help but smile as I thought of him laboring so hard to
answer the questions posed by John Callender's lawyer. It was a
thrilling experience.

The original documentsfarhi s suit may still be at the
Or, it is likely that they have by now been moved to the state archives near Frankfort. Photo
copies of all pages in the case are in possession of Harold Ethington, but have been ttanscribe
by (first) Bruce Etington of Bountiful Utah in 1994and (second) by David Bragg, a direct
descendant of John and Francis Ethington, in January of 2009. Our thanks to both of these men
for their work in reading difficult handwriting, and typing manyges.

The case is presented here, with all documents imolwgical order. We pladéem
here for all the family to sd#is rich portion of our Virginia Kentucky heritage.
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Index to Persons

Page Name Location Act
63 Anderson, Lucy Owen land sale
2 Apperson, Francis Culpeper
2 Apperson Culpeper neighbor to Hastie / Ethington
51 Asberry, Thomas Owen seizure of assets
19 Asberry, Thomas Owen clerk of Court, Owen County KY
11 Bacon, J.C. Owen
28 Bacon, J.C. Owen clerk of the court
51 Bacon, J.C. Owen seizure of land
28 Bacon, John C. Owen clerk of the court, Owen Co KY
25 Bacon, Owen cocc
11 Baker, Moses Jun. Owen
17 Bergman, Thomas A.Owen attorney for John Callendar
55 Berryman Owen atty for complaintants
9 Blackwell, Richard Culpeper
32 Blair, Duncan Culpeper
from all parties
63 Booth, James Owen
59 Brown, Thomas Owen Awher e
61 Brown, Thomas Owen extra 14 acres
35 Bryan, Thomas L. Henry
9 Callendar, Pitip Culpeper
43 Callendar, Philip Culpeper
47 Davidge, H. Owen judge, hands dowdecision
57 Dauvis, A. Owen sale order
3 Dulany, Anthony Culpeper witness to Eathington / Callendar
41 Ethington, William  Henry
9 Ethington, William  Culpeper
43 Ferguson, James  Culpeper was holding contract per Kemper
3 Ferguson, William  Culpeper witness to Ethington / Callander
9 Ferguson, William  Culpeper
31 Ferguson, William  Culpeper
32 Ferguson, William  Culpeper purchase of Wm Ethington lease
1 Hastie, John Culpeper
19 Hesler, Jacob Owen clerk of the court, Owen co.
51 Hesler, Jacob Owen sheriff, to seize land
65 Hesler, Jacob Owen
37 Holliday, Benjamin Owen
45 Holliday, Benjamin  Owen JP
61 Holliday, Banjamin Owen takes deposition
65 Holliday, Benjamin  Owen buys Ethington land in Owen co.
65 Holliday, Stephen  Owen buys Ethington land in Owen co.
2 Jamison, James Culpeper
59 Kemper, Benjamin  Owen

witness to Hastie / Ethington lease

guardian bond for John Lewis Ethington

(ACI er k

of

county

guardian bond for John Lewis Ethington

witness to Ethington/Ethington sale of lease
Blair took possession of land aftanveyance

land sale, exchanged land with John Ethington

Phil ives¥Yancy

now

takes oath of Gerrard Snell re Ethington deposition

witness to Ethington/Ethington sale of lease interest
was to destroy contract per Kemper

deposed atdme of William M. Rice re contract
sells lease interest to Reubin Ethington

court

witness to Ethington / Ethington sale of lease interest
deposition, age 72, taken at Culpeper courthouse

leases land in Culpeper to William Ethington

sels Ethington land to Hollidays and Yancy

Justice of the peace, confirms Yancy notice delivery

clerk of the court, Hastie / Ethington lease
deposition, amount of land in Owen Co
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31
28
37
43
35

41
55
11
29
35

32
33
65
33
59
16
27

37

Index to Persons (cont.)

Kemper, Charles Owen deposed at office of James
McDaniel, John Culpeper witness to Ethington/Ethington sale of leasterest
McQueen, Alexander Culpeper witness to Hastie/Ethington lease

McQueen, Alexander Culpeper witness to Ethington / Callendar contract
McQueen, Alexander Culpeper deposition

O6Har a, JaQwens attorney, noticef Kemper deposition

OCoHar a, JaOwes atty for Phillip Yancy in answer to complaint

O6Har a, JaQwens atty for defendants

Rice, William M. Henry Ri ce: on,S.Wi.IH.iCam Et hi ngt on
his home in Henry county

Rice, William (Col.) Henry deposition of William Ethingtoat home of Wm Rice

Scott, John Owen agent for land purchase in Owen to John Ethington

Shelton, Hugh Owen guardian bond for John Lewis Ethington

Snell, Gerrard Owen C.0O.C. summons server

Snell, Gerrard Owen serves nate to Philip Yancy re Wm Eth deposition in
Henry County

Stone, Issac Culpeper purchase of Hastie lease

Strothers, Jeremiah Culpeper deposed William Ferguson and Alexander McQueen

Van Allen, James  Owen sells Ethington land to Hollidays and Yancy

Ward, William Culpeper deposed William Ferguson andefkander McQueen

Yancy, Philip Owen buys Ethington land in Owen Co

Yancy, Philip Owen adm of John Ethington children

Yancy, Philip Owen appointed guardian of John Ethington children

Yancy, Richard Culpeper neighbor to Hastie/Ethington

Yancy, Richard Owen delivers notice to Callendar re Kemper deposition

O



William Ethington
17207 c. 1800
M. Fanny
(Scotland?) To VA

v

William Ethington

1748171 1798
M. Cathrine
VA
h 4 h 4
W Etgor
M. Sarah Ann 17741 1822
Callender M. Fr\720|7(¥ancy
VAiKY v ¢
) All children of William and Cathrine John Lewis
John Ethington )
18207 1847 A ; ina. Di Ethington
- gatha  (b. 1772) married Moses Washburn, moved to North Carolina. Died there 1806 i 1856
M. Elvira Roberts William  (b. 1773) married Sarah Ann Callender. Moved to KY. Died there. M. Mary Polly Neal
KY John (b. 1774) married Francis Yancy. Moved to KY - IL
Jane (b. 1780) married James Dillard
Joseph  (b. 1784) moved to Jefferson County Indiana. Died there.

T PTeston Ruben  (b. 1785) married Eleanor McDonald. Moved to Anderson Co KY. Died there. aes Nea
Ethington Sally (b. 1786) married James Wise. Ethington
18457 1922 Fanny  (b. 1788) married Benjamine Eddings. Moved to Woodford Co. KY. 18317 1909
M. Susan E. James  (b. 1790) Sold father® land to John Callender. Settled. M. Amanda
Ethington Elizabeth (b. 1790) married Thomas Murphy. Walker
KY Lucy (b. 1799) married William Wise. Cited in suit as youngest. inoi

v

T

Preston Price
Ethington
18881 1908
M. Eva Wells
KY - AZ

v

Eberley Roy
Ethington
19091 1993
M. Lela Clark
KY 1 AZ - CA

v

Harold D.
Ethington
1944 -

M. Claudia Jones
CA-UT

Relationship between

Harold D. Ethington and David Bragg
5™ cousins once removed
The Ethington Family Organization

January, 2009

Charls Franklin
Ethington
1862171 1921
M. Esther Cluff
Illinois

!

Luther Ethington
1888171 1974
M. Mercedes

Standerfer
llinnois

!

Mary Jean
Ethington
M. Mr. Bragg

!

David Bragg







Land in Culpeper County Virginia
Leasedoy William Ethingon from John Hastie
March10, 1795
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Directions from Culpeper City Virginia to William Ethington Leased Land in Culpeper County Virginia:

1. From city of Culpeper, drive North on 229 about 2 miles to city of Catalpa.
2. Turn Left on 729. Drive about 2 miles to intersection of 729 and 638.

3. Turn Right on 638. Drive North about 2 miles. Ethington land lies to the West, between hwy 638 and the town of Cardova.

Map A
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LEASE
Between William Ethington Sr. and John Hastie
Culpeper Canty Virginia DeedBook S page 158
March 10, 1795

This indenture made this tenth day of March in the year of our Lorthonsand seven hundred and
ninety five between John Hastie of the county of Culpeper of the one part and William Eatherton of said
county of the other part

Wittnesseth that the said John Hastie for and in consideration of the yearly rent and covenant hereinafter
is___and contained on the part and behalf of the said William Eatherton his heirs executors
administrators and assigns to be paid _ and pestbhath _ granted and to form letters unto the

said William Eatherton one certain tract or parcel of Land in the county aforesaid

Containing by a ____ survey thereof made one hundred acres and bounded as follows:

Beginning at three Spanish oaks blazedbsp o sed t o be where Appersonds Co
eighteen east forty nine poles to two red oaks an
side of a hill near a branch,

Thence with Yanceyds | ine potesitodapost doagand tywo hkorysson we st
a hill the same course continued one hundred and one poles to three hickorys and a post oak on the west
side of a branch

Thence south sixteen east one hundr ed linethencé i fty f
with his line to the beginning

Together with all and singular the appurtenances to the same belonging or in any wise appertaining

To have and to hold the said land and premises above mentioned with the appurtenances unto him the said
William Eatherton his heirs exors admins and assigns from the date of these presents for and during the
term of nintey nine years fully to be completed and ended yielding and paying therefore yearly during the
said term unto the said John Hastie his heirs exorghe full and just sum of five pounds current money

on the first day of January yearly

And the said William Eatherton for himself and his heirs exors admins and assigns doth covenant and
agree to and with the said John Hastie his heris exors admirisat he the said William Eatherton his

heirs exors admins and shall and will well and truly pay or cause to be paid unto the said John Hastie his
heirs exors adms or assigns the yearly rent as written as within re at the day and time and in the
manne and form as within expresed

Clear of over____above all and ___ the day and year first above written.
Signed:
John Hastie (mark)

William Eatherton (mark)

Witt:
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Francis Appersch
John Grooms
Al ex6r ™McQueen

At a court heldor Culpeper County the S@lay of April 1795
This indenture deed of lease from John Hastie to William Eatherton was acknowledged by the parties and
ordered to be recorded.

John Jamison, Clerk

* Caty Ethington, widow of William Sr., uses attorney Frances Apperson in several court actions. Betty Apperson is
bond for her. The Ethington land was on Apperson creek (still namedap, year 2000). Francis Apperson

divides the estate of William Sr. Check to see if perhaps Caty and Betty/Francis Apperson are related, or just
neighbors.

Francis Apperson name submitted to Ancestral File as follows:

Francis Apperson

born 20Dec 1718 New Kent Co VA
died Sep 1806 Culpeper VA

PIN 10483 AFN 1DGNCH2

by Lucy Iseminger

PO Box 1422

Fulton Mississippi 38843

® Deposed September 20, 1823 by John Callendar. See deposition @1 page
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CONTRACT
Between John and James Eatherton, and John i@dle
Culpeper County Virginia
April 13,1804

Eatherton and Calendar

Be it know that we John and James Eatherton of the County of Culpepper have this day
bargain and sold to John Callendar of the said county Sixty acres of land belongingstatiée
of William Eatherton dec. now in the possession of his widow Catherine Eatherton,

we John and James Eatherton being legates of the said William Eatherton dec. do bind ourselves,
our heirs, executors and assigns from all person or persons from éayirclaim or claims from

us our heir or any other person whatsoever for the consideration of one hundred and fifty five
dollars to be paid by said John Callendar on or before the last day of October next, which
payment well and truly to be made,

bind myself, my heir Executors or assigns,

but be understood that Jantestherton is only bound for texcres of the above mentioned land.
John Eatherton for fifty given from under our hands and seals this 13 day of April 1804,

let it be understood that Gesrine Eatherton has full possession of the above mentioned land till
her youngest child becomes of age and the above John and James Eatherton is not bound for her
right the annexed parties now sets their hands and seals.

Test

Wm. Ferguson JohnEatherton
Alexander McQueen James Eatherton
Anthony Dulany John Callendar

April 30 paid James Eatherton Eighteen Shillings
May 1 paid James Eatherton Thirteen and sixpence
May 6 paid James Eatherton $12 and three quarters

Sept 2, 1804 paid John Eattrton twenty four pounds
Sept 25, 1805aid John Eatherton Eighteen pounds
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